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200 Ill.App.3d at 58, 146 Ill.Dec. 441, 558
N.E.2d 404.

[18] For the above reasons, we affirm
the judgment as it relates to the vacatur of
Sakr’s service of process, and we reverse
the judgment of the circuit court of De
Kalb County as it relates to Nichols’ con-
tempt and remand for a new hearing. In
remanding the case for further proceedings
we observe that, given the sufficiency of
proof presented at the trial, we find no
double jeopardy barrier to retrial. See
People v. Taylor (1979), 76 111.2d 289, 29
Ill.Dec. 108, 391 N.E.2d 366.

Affirmed in part; reversed and remand-
ed in part.

UNVERZAGT and BOWMAN, JJ,,
coneur.
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John L. ATWOOD et al.,
Plaintiffs-Appellants,

v.

WARNER ELECTRIC BRAKE AND
CLUTCH COMPANY, INC,, Defendant-
Appellee (John L. Atwood et al., Plain-
tiffs—Appellants, v. Ethyl Corporation
et al.,, Defendants-Appellees; Kristo-
pher E. Johnson et al., Plaintiffs—Ap-
pellants, v. Ethyl Corporation et al.,
Defendants—-Appellees).

No. 2-91-0930.

Appellate Court of Illinois,
Second District.

Dec. 15, 1992.

Toxic tort actions were brought
against manufacturers and distributors of
industrial cleaning solvents, including tri-
chlorethylene (TCE), and cases were consol-
idated for discovery. The Circuit Court,
MecHenry County, Michael J. Sullivan, J.,
granted partial summary judgment for de-
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fendants, and plaintiffs appealed. The Ap-
pellate Court, Dunn, J., held that: (1) trial
court had authority to require plaintiffs to
certify by specified date that each plain-
tiff’s medical or personal injury claims and
their cause had been identified, and that
cause was industrial cleaning solvents at
issue, and such requirement did not violate
due process; (2) trial court acted within its
authority when court barred medical or
personal injury claims not so identified as
discovery sanction; and (3) use of partial
summary judgment proceedings, rather
than discovery sanctions, was appropriate
procedure to summarily determine disputed
claims of plaintiffs who complied with dis-
covery order.

Affirmed in part; remanded for fur-
ther proceedings.

1. Constitutional Law ¢=305(3)
Pretrial Procedure =25

Trial court, operating under discovery
schedule orders and case management or-
ders in toxic tort cases consolidated for
discovery, had authority to require plain-
tiffs to certify by specified date that each
plaintiff’s medical or personal injury claims
and their cause had been identified, and
that cause was one of industrial cleaning
solvents at issue, and such requirement did
not violate due process; defendants had
been attempting to obtain full discovery of
exact nature of claims against them for
nearly five years.

2. Pretrial Procedure ¢=11

Under Supreme Court Rules, trial
courts have broad powers to supervise dis-
covery process.

3. Pretrial Procedure ¢=24

Supreme Court Rules make clear that
discovery procedures were designed to be
flexible and adaptable to infinite variety of
cases and circumstances appearing in trial
court.

4. Pretrial Procedure ¢=11

Where issues are numerous and com-
plex, and parties are plentiful, it is impor-
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tant to grant trial court flexibility in man-
aging discovery process.

5. Constitutional Law &=251.5

“Due process” is not technical concept
unrelated to time, place and circumstances,
but, rather, is flexible concept which calls
for such procedural protections as particu-
lar situation demands.

See publication Words and Phrases
for other judicial constructions and
definitions.

6. Pretrial Procedure ¢=44, 434

Trial court acted within its authority in
toxic tort cases consolidated for discovery
when court barred medical or personal inju-
ry claims not identified as being causally
related to exposure to industrial solvents at
issue, including trichlorethylene (TCE), as
sanction for plaintiffs’ failure to comply
with discovery order requiring certifica-
tions and medical reports regarding those
issues; six-year delay in complying with
discovery order was excessive and indica-
tive of lack of diligence or inability to pro-
duce required information. S.H.A. ch.
1104, 1.219(c).

7. Preirial Procedure =24

Discovery rules establish guidelines
for fairr and orderly procedure whereby dis-
covery and full disclosure may be accom-
plished.

8. Pretrial Procedure ¢=44

Discovery rules permit imposition of
sanctions upon party deemed by trial court
to have abused or disregarded discovery
rules or procedures. S.H.A. ch. 1104,
1 219(c).

9. Appeal and Error =961
Preirial Procedure ¢=44
Appropriate sanction for parties not in
compliance with discovery order is matter
within broad discretion of trial court and,
absent abuse, will not be disturbed on ap-
peal. S.H.A. ch. 1104, 1219(c).

10. Pretrial Procedure =44

Courts are becoming less tolerant of
violations of discovery rules, even at ex-
pense of case being decided on basis of

sanction imposed, rather than on merits of
litigation. S.H.A. ch. 110A, 1219(c).

11. Pretrial Procedure =44

Purpose of discovery sanctions is to
accomplish goal of discovery, not to punish,
but, at same time, courts have interest in
promoting unimpeded flow of litigation.
S.H.A. ch. 1104, 1219(c).

12. Appeal and Error ¢=854(1)

Appellate court has authority to affirm
trial court on any basis supported by rec-
ord.

13. Judgment €=185(2)

While plaintiff need not prove his or
her case at summary judgment stage, he or
she must at least come forward with
enough evidence to adequately create genu-
ine issue of material fact. S.H.A. ch. 110,
11 2-1005(b).

14. Judgment &=181(14)

Use of partial summary judgment pro-
ceedings, rather than discovery sanctions,
was appropriate procedure to summarily
determine disputed claims of toxic tort
plaintiffs who complied with discovery or-
der by filing certifications and medical re-
ports regarding identification of claims and
of industrial cleaning solvents at issue, in-
cluding trichlorethylene (TCE), as cause of
claims. S.H.A. ch. 110, 12-1005(b); ch.
1104, 1219(c).

Leonard M. Ring (argued), Thomas A.
Debra, Harry C. Lee, Leonard M. Ring &
Associates, P.C., Chicago, Kar! F. Winkler,
Rockford, Edward Grutzner, Grutzner
Bryon Holland Bollmer, Beloit, WI, for
plaintiffs-appellants.

Stephen T. Grossmark (argued), Tressler,
Soderstorm, Maloney & Priess, Chicago,
for Ethyl Corp., Diamond Shamrock &
Dow.

Michael W. Ford (argued), George F.
Venci, Chapman & Cutler, Chicago, for
Warner Elec. Brake.

Roseann Oliver, Suzanne M. Metzel, John
E. Rodewald, Pope & John, Lid., Chicago,
for McKesson Corp.

Kostantacos, Traum, Reuterfors &
McWilliams, P.C., Lawrence R. Kream,
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Holmstrom & Green, P.C., Rockford, James
A. Campion, Holmstrom & Kennedy, Crys-
tal Lake, for Warner Elec. Brake.

Richard C. Robin, Diane M. Kehl, Vedder
Price Kaufman Kammholz, Chicago, for
Stauffer Chemical.

Helen E. Witt, James D. Dasso, Kirkland
& Ellis, Chicago, for Dow Chemical.

Thomas H. Neuckranz, Alfred A. Spitzer-
ri, James R. Studnicka, Williams & Mont-
gomery, Ltd., Chicago, for Milwaukee Sol-
vents.

Peter S. Switzer, Thomas G. Ruud, Bar-
rick, Switzer, Long, Balsley & Van Evera,
Rockford, for Viking Chemical.

Leo J. Sullivan, Sullivan, Smith, Hauser
& Noonan, Ltd., Waukegan, for Harcros
Chemieal Co. :

Justice DUNN delivered the opinion of
the court:

This cause involves a number of toxic
tort cases consolidated for the purposes of
discovery. Plaintiffs, approximately 120
residents of Roscoe, Illinois, filed suit
against eight defendants, including Warner
Electric Brake & Clutch Company (War-
ner), for damages allegedly sustained as a
result of long-term exposure to trichlore-
thylene (TCE), an industrial cleaning sol-
vent. Plaintiffs appeal pursuant to Su-
preme Court Rule 308. 134 Ill.2d R. 308.

The questions certified for appeal are:

“I. Whether the trial court operating
under discovery schedule orders and case
management orders in these cases con-
solidated for discovery purposes and in-
volving approximately 120 separate
plaintiffs had the authority and/or dis-
cretion to:

(A) Require the plaintiffs in this
cause to certify by a date certain that
each plaintiff’s medical or personal in-
jury claims have been identified and
the cause of those claims have [sic]
been identified and that the cause of
those claims have [sic ] been the expo-
sure to materials which are the subject
of these cases as required in the order
of April 5th, 1990;
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(B) Upon failure of the individual
plaintiffs to certify as required in sub-
paragraph A above, to order that any
medical or personal injury claim that is
not fully identified in these reports,
including but not limited to prognosis
of any injury or disease, and which is
not identified as being causally related
to the exposure to the materials which
are the subject of these cases is
barred?

II. Is the order of partial summary
judgment of July 12th [sic] 1991, an
appropriate manner in determining
whether the claims should be barred;
and, if so, whether the order was justi-
fied under the circumstances of this
case?”

In April 1983, the Winnebago County
Department of Public Health notified af-
fected residents of Roscoe that the depart-
ment found high concentrations of TCE
and other volatile organic chemicals in the
groundwater serving the wells of the com-
munity. The department informed resi-
dents that TCE had been found to be car-
cinogenic to animals and, as such, should
be assumed human carcinogens. In their
complaint, plaintiffs allege defendant War-
ner operated a manufacturing plant which
used TCE in large volume degreasing oper-
ations of newly manufactured parts and for
cleaning floors and machinery at the plant.
Plaintiffs allege the residue water contain-
ing TCE was directed through plant drains
to untreated lagoons on Warner’s property
and percolated through the ground into the
aquifer which supplied the City of Roscoe’s
fresh water.

Plaintiffs filed the first of these consoli-
dated cases, Atwood v. Warner Electric
Brake & Clutch Co., in 1985. In July 1986,
in Atwood v. Ethyl Corp. plaintiffs filed
suit against the other seven defendants all
of which were manufacturers or distribu-
tors of industrial solvents. The cases were
consolidated for the purposes of discovery.

The first complaints filed in the Warner
and Ethyl cases alleged one cause of action
against defendants, rather than individual
causes of action. On October 1, 1987, the
trial court ordered plaintiffs to file individ-
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ual causes of action in the Warner case. In
their second amended complaint, filed Janu-
ary 13, 1988, although plaintiffs complied
with the trial court’s order to file individual
causes of action, each individual’s allega-
tions merely incorporated identical counts
of the complaint. Thus, each plaintiff al-
leged identical injury. Plaintiffs alleged
that through their ingestion and use of the
contaminated well water they had been
continuously exposed to large concentra-
tions of TCE and other volatile organic
chemicals from the time they set up resi-
dence in Roscoe through July 1984. Plain-
tiffs alleged that as a direct result of de-
fendants’ conduct they suffered rashes,
dizziness, fatigue and prolonged malaise.
They further alleged that through their
ingestion of the contaminated water and
the inhalation of the contaminated vapors
therefrom they had suffered and will con-
tinue to suffer
“injury to [the] central nervous system,
peripheral nervous system, cardiovascu-
lar system, reproductive system, geni-
tourinary system and hypatic damage,
and other injuries; that by reason of said
injuries sustained, plaintiff[s] {have] and
will continue to suffer great pain. By
reason of said injuries plaintifffs] [have]
sustained emotional distress and mental
anguish including fear of contracting and
dying: from cancer.”

On Cectober 1, 1987, the parties entered
into a discovery schedule agreement. The
court put the agreement into the form of a
discovery schedule order. That schedule
required in part that plaintiffs produce re-
ports of medical examinations by plaintiffs’
doctors or experts, and that plaintiffs sub-
mit to medical examinations by defendants’
doctors or experts before the depositions of
the plaintiffs were scheduled. Plaintiffs
agreed to produce reports identifying the
injuries for approximately one-half of the
plaintiffs by October 18, 1987, and for the
remaining plaintiffs by February 10, 1988.
This schedule was later made applicable to
the cases against the remaining defen-
dants.

On December 11, 1989, after plaintiffs
received numerous extensions of time to
comply with the discovery schedule, plain-

tiffs produced some, but not all, of the
reports identifying their injuries. Because
of the tremendous task discovery posed in
the case and the delays which ensued, the
trial court stated:

“{OIne thing we may have to consider
would be that the plaintiffs file some
kind of a certificate, something as to
each plaintiff, that you have completed
all the examinations and that person is
ready to be deposed and that you have
provided all the reports so that way we
are not going to be going back on any-
one. If you have something else you
have to get done or you feel needs to be
done on a specific person, you get it
done.”

The court suggested that defendants file a
motion requesting some sort of certifica-
tion.

On January 10, 1990, defendants filed a
motion to compel plaintiffs to certify that
each plaintiff had identified personal injury
claims. In that motion, defendants re-
quested, pursuant to Supreme Court Rule
219(c) (134 I1l.2d R. 219(c)), that the court
set a date certain by which each plaintiff
would certify that he or she had identified
his or her medical or personal injury claims
and the cause of those claims. After hear-
ing arguments and receiving proposed or-
ders from both plaintiffs and defendants,
the trial court granted defendants’ motion
on April 5, 1990.

The April 5 order was entered pursuant
to Supreme Court Rule 219(c). (134 Ill.2d
R. 219(c).) It provided in pertinent part:

“IT IS HEREBY ORDERED that on
or before July 5, 1990[,] each individual
plaintiff and his or her attorney shall

_certify that:

(a) each plaintiff has been examined
by each medical professional that the
plaintiff, his or her attorney and/or his
or her retained medical professionalfs],
consulting or otherwise, deem necessary
to evaluate each individual plaintiff’s
medical, or personal injury, [sic] claims
causally related to this case;

(b) each plaintiff has identified all of
his or her medical, or personal injury,
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[sic] claims causally related to this case
by way of the expert reports.

{c) each plaintiff is ready to be de-
posed. It is further ordered that any
medical, or personal injury, [sic] claim
that is not fully identified in these re-
ports[,] including, [sic] but not limited
to, the prognosis of any injury or disease,
and which is not identified as being caus-
ally related to exposure to materials
which are the subject of these cases shall
be barred.”

Each plaintiff was required to file a sepa-
rate certification. The order excluded any
newly developed personal injuries not as-
certainable at the date of the filing of the
certifications.

After plaintiffs were granted a number
of extensions of time to file their certifi-
cates, the trial court granted its final ex-
tension on February 14, 1991. The trial
court ordered plaintiffs to file the medical
certificates by April 1, 1991. The court
admonished plaintiffs that this was their
final extension in this regard. Plaintiffs
filed a number of certifications by April 1,
1991.

On June 5, 1991, defendants filed a num-
ber of motions for partial summary judg-
ment, two of which are relevant to this
appeal. The first motion sought summary
judgment for certain plaintiffs’ personal in-
jury claims included in plaintiffs’ com-
plaint, but not listed in plaintiffs’ certifica-
tions. The second motion sought summary
judgment for certain claims listed in plain-
tiffs’ certifications which were not sup-
ported by the requisite medical reports.

The trial court granted defendants’ mo-.

tions on July 8, 1991, and scheduled a hear-
ing for July 12, 1991, to determine the
precise language to be used in the order.
In granting the motion, the court stated
that it looked upon the situation as the
enforcement of a prior order rather than a
partial summary judgment. On July 12,
the trial court entered its order which pro-
vided in part that there were no genuine
issues of material facts raised by defen-
dants in their motion and that, accordingly,
defendants were entitled to judgments re-
garding those motions as a matter of law.
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Specifically, the trial court found that
any claims for personal injury not con-
tained in plaintiffs’ medical certifications
were dismissed with prejudice, as well as
any claims contained in the certifications
for which no medical report had been pro-
duced. Attached to the court’s order was a
listing of plaintiffs’ claims to which the
cause of action would be limited. The
court also stated that its order was intend-
ed to be consistent with and implement the
April 5, 1990, order.

Plaintiffs sought reconsideration of both
the summary judgment order and the April
5, 1990, order. The trial court declined to
reconsider either order and certified the
issue for appeal.

I

[11 We turn now to our discussion of
the first question certified on appeal. The
first portion of that question asks:

“I. Whether the trial court operating
under discovery schedule orders and case
management orders in these cases con-
solidated for discovery purposes and in-
volving approximately 120 separate
plaintiffs had the authority and/or dis-
cretion to:

(A) Require the plaintiffs in this
cause to certify by a date certain that
each plaintiff’s medical or personal in-
jury claims have been identified and
the cause of those claims have [sic]
been identified and that the cause of
those claims have [sic ] been the expo-
sure to materials which are the subject
of these cases as required in the order
of April 5th, 1990[.]"

We conclude that it did.

[2-4] TUnder the supreme court rules,
trial courts have broad powers to supervise
the discovery process. (Amoco Oil Co. ».
Segall (1983), 118 Ill.App.3d 1002, 1012, 74
Ill.Dec. 447, 455 N.E.2d 876.) The rules
make it clear discovery procedures were
designed to be flexible and adaptable to the
infinite variety of cases and circumstances
appearing in the trial court. (Mistler v.
Mancing (1982), 111 Ill.App.3d 228, 232, 67
Ill.Dec. 1, 443 N.E.2d 1125.) Moreover, the
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increasing complexity and volume of litiga-
tion involves frequent recourse to discov-
ery procedures. (Mistler, 111 11l App.3d at
232, 67 Ill.Dec. 1, 443 N.E.2d 1125.) In a
case such as this, where the issues are as
numerous and complex as the parties are
plentiful, it is-important to grant the trial
court flexibility in managing the discovery
process.

Supreme Court Rule 201 gives a trial
court the authority to supervise all or any
part of any discovery procedure. (134
I1.2d R. 201(c)(2).) In addition, Rule 201
grants a trial court the authority to se-
quence discovery for the convenience of the
parties and witnesses and in the interests
of justice. (134 I11.2d R. 201(e).) Rule 201
also provides that the trial of a case shall
not be delayed to permit discovery unless
due diligence is shown. 134 Il1.2d 201(f).

Here, the trial court initially required
plaintiffs to identify their injuries and pro-
duce medical reports in October 1987.
When plaintiffs failed to comply with that
discovery schedule order after numerous
extensicns of time, the trial court respond-
ed with its order of April 5, 1990, requiring
plaintiffs to certify their injuries and caus-
ally relate them to exposure or be barred
from bringing those claims, pursuant to
Rule 219(c). Five years into the litigation,
the defendants were still unaware of the
exact nature of the claims against them.
The trial court determined that it was im-
perative for plaintiffs to identify their
claims and causally relate them to the
cause of action before defendants began
deposing the large number of plaintiffs’
experts and witnesses. We cannot say the
trial court exceeded its authority under the
discovery rules by requiring plaintiffs to
comply with the April 5, 1990, order or be
barred from asserting those claims.

Plaintiffs argue the trial court’s order
required them to make a prima facie show-
ing of injury and proximate cause as a
condition precedent to discovery and that
such a requirement violated their right to
due process. We disagree.

[51 Due process is not a technical con-
cept unrelated to time, place, and circum-
stances, but, rather, is a flexible concept

which calls for such procedural protections
as a particular situation demands. (People
v. Webb (1989), 182 Ill.App.3d 908, 912, 131
Ill.Dec. 369, 538 N.E.2d 744.) Plaintiffs in
this case were not denied due process. De-
fendants attempted to obtain full discovery
for nearly five years by means of numer-
ous requests and interrogatories prior to
the trial court’s April 5 order. Plaintiffs
were given ample opportunity to comply
with all discovery orders entered in this
case. Because the litigation was making
little progress after five years in the dis-
covery stage, the trial court entered an
order designed to implement full discovery,
not to bar plaintiffs from bringing certain
claims against defendants. Such an order
did not violate plaintiffs’ right to due pro-
cess.

{61 Section (B) of the first question cer-
tified for review asks whether the trial
court had the authority, upon the failure of
the individual plaintiffs to certify as re-
quired, to order that any medical or person-
al injury claim that was not fully identified
in these reports, including but not limited
to prognosis of any injury or disease, and
which was not identified as being causally
related to the exposure to the materials
which are the subject of these cases, be
barred. We conclude the trial court acted
within its authority.

[7-91 Discovery rules establish guide-
lines for a fair and orderly procedure
whereby discovery and full disclosure may
be accomplished. The rules permit the im-
position of sanctions upon a party deemed
by the trial court to have abused or disre-
garded discovery rules or procedures.
(Harris v. Harris (1990), 196 IlLApp.3d
815, 819, 144 Ill.Dec. 113, 555 N.E.2d 10.)
Rule 219(c) provides that when & party fails
to comply with an order entered under the
discovery rules, the court may enter any
just order, including the dismissal of that
party’s action, with or without prejudice.
(134 111.2d R. 219(c).) The appropriate sanc-
tion for a party’s noncompliance is a matter
within the broad discretion of the trial
court and absent abuse will not be dis-
turbed on appeal. Harris, 196 Ill.App.3d
at 819-20, 144 Ill.Dec. 118, 555 N.E.2d 10.
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Plaintiffs argue the barring of their
claims is too drastic a sanction. They ar-
gue the courts have found the barring of a
claim to be a severe sanction, not to be
invoked except where the actions of the
parties show a deliberate and willful disre-
gard of the court’s authority. See Gallo ».
Henke (1982), 107 IlL.App.3d 21, 62 Ill.Dec.
766, 436 N.E.2d 1068.

[10,11] However, Illinois courts are be-
coming less tolerant of violations of discov-
ery rules, even at the expense of a case
being decided on the basis of the sanction
imposed, rather than on the merits of the
litigation. (Harris, 196 Il App.3d at 820,
144 T.Dec. 113, 555 N.E.2d 10.) Clearly,
the purpose of sanctions is to accomplish
the goal of discovery, not to punish. At
the same time, courts have an interest in
promoting the unimpeded flow of litigation.
Harris, 196 11l App.3d -at 820, 144 Ill.Dec.
118, 555 N.E.2d 10.

We conclude the trial court acted within
its authority under Rule 219(c) and did not
abuse its discretion by barring plaintiffs’
claims for which no certifications and medi-
cal reports had been filed. While it is true
the record does not reveal plaintiffs acted
in willful disregard of the trial court’s au-
thority, considering the complex nature of
the case and the large number of parties
involved, the six-year delay in compliance
with the discovery order was excessive and
indicative of a lack of diligence or an inabil-
ity to produce the required information.

II

The second and last question certified for
review is whether the use of an order of
partial summary judgment of July 12, 1991,
was an appropriate manner to determine
whether the claims should be barred and, if
s0, whether the order was justified under
the circumstances of this case.

[12]1 We have concluded the claims for
which no certification was filed and claims
not supported by the required medical re-
ports were properly dismissed as a sanction
under Rule 219(c). Although the trial
court granted summary judgment as to
these claims, we have the authority to af-
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firm the trial court on any basis supported
by the record. (See Bell v. Louisville &
Nashville R.R. Co. (1985), 106 Ill.2d 135,
148, 88 Ill.Dec. 69, 478 N.E.2d 384) How-
ever, as to claims defendants asserted were
insufficient, despite the fact the required
certifications and medical reports were
filed, summary judgment may have been
proper.

[13]1 The law is clear that a defendant
may move for summary judgment at any
time as to all or any part of the relief
sought against him or her. (IlLRev.Stat.
1991, ch. 110, par. 2-1005(b).) While a
plaintiff need not prove his or her case at
the summary judgment stage, he or she
must at least come forward with enough
evidence to adequately create a genuine
issue of material fact. (Estate of
Henderson v. W.R. Grace Co. (1989), 185
1. App.3d 528, 530, 133 Ill.Dec. 594, 541
N.E.2d 805.) It is possible plaintiffs failed
to establish a genuine issue of material fact
regarding certain certified individual
claims.

[14]1 Thus, we conclude the trial court
has the authority under Rule 219(c) to bar
claims of plaintiffs who failed to file the
required certifications and medical reports
pursuant to the April 5, 1990, order of the
trial court. We also conclude that the use
of partial summary judgment proceedings
under section 2-1005 of the Code of Civil
Procedure (Ill.Rev.Stat.1991, ch. 110, par.
2-1005), and not sanctions under Rule
219(c), is the appropriate procedure to de-
termine summarily the disputed claims of
plaintiffs who complied with the April 5,
1990, order by filing certifications and med-
ical reports.

However, the propriety of the summary
dismissal of the personal injury claims of
each of the plaintiffs who filed the required
certifications and medical reports was not
certified to us in this appeal, nor do we find
the July 12, 1991, order as applied to these
plaintiffs to be final and appealable at this
time. We therefore do not review the sum-
mary dismissal of their individual claims in
this appeal.

Accordingly, we affirm the April 5, 1990,
order and remand the cause to the trial
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court for further proceedings consistent
with the opinions set forth herein in answer
to the questions certified to this court for
review.

Affirmed in part; remanded for further
proceedings.

INGLIS, P.J., and McLAREN, J., concur.
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238 IlLApp.3d 864
179 Ill.Dec. 25

The PEOPLE of the State of Illinois,
Plaintiff-Appellee,

V.
Frank McGHEE, Defendant-Appellant.
No. 2-91-0521.

Appellate Court of Illinois,
Second District.

Dec. 15, 1992.

Defendant was convicted in the Circuit
Court, Kane County, Melvin E. Dunn, J., of
armed robbery, armed violence and at-
tempted murder, and he appealed. The
Appellate Court, Doyle, J., held that: (1)
trial counsel’s advice that defendant not
testify was matter of trial strategy, and (2)
evidence was sufficient to support convic-
tions.

Affirmed in part; reversed and re-

manded in part.

1. Jury <=110(14), 142

Failure to challenge juror for cause or
to exercise peremptory challenge waives
any objection to that juror.

2. Jury 142

Defendant’s failure to challenge juror
based on juror’s apparent business relation-
ship with judge and juror’s indication that
he would have propensity to reach speedy
verdict waived objection to juror.

3. Jury &97(2)

Judge’s purchase of home from con-
struction company which employed juror
did not present legitimate basis for chal-
lenging juror; nothing in exchange be-
tween judge and juror during voir dire as
to judge’s purchase of home remotely sug-
gested any bias or predisposition on part of
juror.

4. Jury &97(1)

Juror’s statements that he had time
restraints which made him unhappy about
being juror and that he would have to put
those concerns aside would not be suffi-
cient cause, standing alone, to have juror
excluded on ground that juror would reach
speedy verdict;, statements were nothing
more than acknowledgment of his duties as
juror and did not evidence juror’s inclina-
tion to hurry deliberations.

5. Criminal Law ¢=1030(1), 1063(1)

To preserve trial error for appellate
review, defendant must both object at trial
and raise issue in his written posttrial mo-
tion.

6. Criminal Law &1036.1(8)

Defendant’s failure to object to offi-
cers’ testimony regarding defendant’s fin-
gerprint cards, which defendant contended
on appeal constituted unnecessary, prejudi-
cial evidence of other crimes, waived issue
for appellate review.

7. Criminal Law ¢=1028, 1137

Exception to waiver of errors for ap-
pellate review exists where evidence is
closely balanced or alleged error is of such
magnitude to have deprived defendant of
fair and impartial trial.

8. Criminal Law ¢=369.2(4, 6)

Admission of officer’s testimony identi-
fying fingerprint card bearing defendant’s
name as one used by police department for
arrestees that come through jail was per-
missible; while officer’s testimony suggest-
ed that defendant committed another crime
prior to charged offenses of armed rob-
bery, armed violence and attempted mur-
der, it did not imply precise nature of crime
and therefore, failed to rise to level of



