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ARMAND CORLEW, et al.,
Plaintif(s,

-against- 06CV 0266 (VM/AIP)
(formerly 07 Civ. 3258)

GENERAL ELECTRIC COMPANY., et al.

Defendants
. X
DEEENDANTS: ISEH AMENDED SCHEDULING ORDER /&JO

Altcr conducting status conferences on April 15, June 2 and June 13, 2008, and
reviewing the Stipulated Scheduling Order entered on November 15, 2007, the proposed
Revised Stipulated Scheduling Order submitted jointly on April 25, 2008 and the separate

submissions of counsel for Plainti{ls and counsel for Defendants submitted on June 6,

. - . ) Y o ‘:4
2008, the Court issues the following Amended Schedubing Orde{ w&/\/\ 3 LTJM.O-:“} U"U} /U”
(‘_}Q;L‘,./g)‘. | |
1.77  This Case Management Order (“Order”) shall govern the practices and
procedurcs of the Corlew putative class action. which involves the claims of four namad
Plamtiffs secking to represent a class of all individuals and entitics who owned and/or
occupicd property within a five mile vadius of a 628 acre General Electric Plant site in
Schenectady, New York (“G.E. Schenectady™).

2. A Separate Order shall povern the praclices and procedures in the related

cascs styled Abbaticllo, et al, v. Monsanto Company. ot al. (personal injury claims

against the Pharmacia Defendants by current employees of G.E. Scheneclady alleging
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exposurc 1o Polychlorinated Biphenyls (“PCBs”) during their employment); and Abele, et

al. v. Monsanto Company, et al. (formerly 06 C'V 3461 (VM)), currenlly 06 CV 0266

(VM) (personal injury claims against the Pharmacia Defendants by former employees of
G.E. Schenectudy alleging exposure to PCBs during their employment). Together,

Abbaticllo and Abelg involve approximately 1,000 named Plaintifls. G.E. is a party only

to the Corlew putative class aclion brought by area property owners/occupicrs.,

3. The Corlew Plaintiffs scek damages on behalf of themselves and the
pulative class due Lo alleged PCB contamination emanating from G.E, Schenectady. They
have pleaded a number of lepal theories. including product liability, negligence, trespass,
and nuisance. The Corlew Plaintiffs scck damages, inter alia, for allegedly diminished
property values, emotional distress and parsonal injunies.

4, For judicial efficicncy, during (he first phasc of this litigation as sct forth
in this Order, the Partics will focus their efforts on issues relating to whether the named
Plainuiffs can make prima facic cases for their pleaded causes of action, and whether
Planufls’ property diminution and/or personal injury, “fear of cancer or disease”,
medical monitoring, cmotional distress and related claims should or should not be
certified as representative of a class and on other issucs relating (o class certification
under F.R.C.P. 23.

5. Intentionally lefl blank.

6. Prima Facic Case/Class Cerlification Discovery Schedule. With

respect to this phase of the procecedings, the Partics shall adhere (o the tollowing schedule
and procedures (subject 1o the rights of all Partics to seek future modifications thereof).

7. On January 21, 2008, the Partics made their Initial Disclosures pursuant to

2%
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Rule 26(a)(1) (A) - (13).

Parsgraphs 8 and 9 of the Case Management Order entered on November 15, 2008,

10. Plainti/Ts" answers and objections to Defendants’ written discovery
requests in accordance with F.R.C.P. 33 and 34 were due on Jamuary 21, 2008.

1. Dcfendants’ answers and objections 1o Plaintiffs” written discovery
requests in accordance with F.R.C.P. 33 and 34 were duc on February 26, 2008.
Plaintiffs also shall have the right (o take a reasonable number of depositions of G.E. and
the Phannacia Defendants for the purpose of inquiring about Defendants” knowledge of
the naturc and characteristics of PCBs, and for the purpose of sceking 16 prove that any
levels of PCBs allegedly on Plaintif(s’ propertics allegedly emanated fiom G.E,
Schenectady, and were manufactured, sold and distributed by the Pharmacia Defendants,

12. - 14, Paragraphs 12, 13 and 14 of the Scheduling Order entered November 15,
2007 address bleod and {at and cnvironmental sampling.

I5A.  On.uly 21, 2008, Partics and other fact witness depositions commence
as well as other discovery permitted under the Federal Rules of Civil Procedure.

15B. By October 17, 2008, cach of the named Plaintiffs, if any, who is making
a personal injury claim shall provide an aflidavit of 2 qualificd medical expert setting
forth any diagnosis, conclusion or opinion that any past or present injury. jliness,
condition and/or discase of each individual Plaintifl was causcd by cxposurc o PCBs,
and the scicntific, medical and other bases for the experl’s opinions. including all medical
cxanunations, testing or treatment of cach Plaintiff and ail other data or information

including, bul not limited to medical records, relied upon or considered by the expert in
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forming the opinions. These expert affidavits must bhe preparcd in compliance with
F.R.C.P. 26(a)(2).

16. By October 17, 2008, cach of the named Plainti ffs who is muking a
medical monitoring or risk or fear of cancer or discase clam shall provide an affidavit of o
qualified medical expert sciting forth any conclusion or opinion that, duc to cXposure (o
PCBs, such PlaintifT has a si gnificantly increased risk of developing in the future any
presently undiagnosed or latent injury, illness, condition and/or discase and a resulting
present need for periodic diagnostic exams, and the scicntific, medical and other bascs for
the expert’s opinions, and all dala or other information including, bul not limited o,
medical records, relied upon or considered by the expert in forming the opinions. Thesc
expert affidavits must be prepared in comphance with F.R,C.P. 26(a)(2).

17 By October 17, 2008, cach of (he named Plaintiffs who is making a
property damage or diminution in property value claim shall provide an affidavit of a
qualified expert sctting forth any conclusion or opinion that such PlaintifT has sustained
property damage or diminution in property values duc to PCBs, and he scientific, and
olher bases for the expert’s opinions, and all data or other information relied upon or
considered by the cxpert in formi ng the opinions. These cxpert affidavits must be
prepared in compliance with F.R.C.P. 26(a)(2).

18, By October 17, 2008, cuch of the named Plaintiffs who is making a
property damage or diminution in property damagc claim shall provide an affidavit ol a
qualificd expert (c.g.. environmental chemists, soil scientists, hydrogeoloyists, air
dispersion modeler) setling forth 2 conclusion that the source of PCBs (1f any) present on

cach Plainti{ls’ property came from Defendant(s) allcged activites at GG, Schenectady
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and demonstrating a scicntifically reliable transport pathway from G.E. Schenectad y to
cuch Pluinliffs’ property. Each such affidavit shall sct forth the scientific, medical and
other bases for the expert’s opinions, and all data or other mformation relied upon or
considered by the expert in forming the opinions. These expert affidavits must be
prepared in compliance with FR.C.P. 26(a)(2).

19. By October 17, 2008, if Pluintiffs still intend to pursuc class certification,
they shall filc and serve a detailed proposed class definition for personal injury, medical
mouitoring, and property/stigma damage putative classcs, including how and why their
action mects the prerequisites 1o a class action as identificd in F.R.C.P. 23, however,
Plamtiff is not bound by the parameters of this preliminary proposed class definition.

20. By October 17, 2008, Plainti(fs shall identi{y with specificity all fact
witnesses upon whose Lestimony (whether as a live wilness or via affidavit) they intend to
rely in support of class ¢certification, By October 17. 2008, if Plaintifls intend to ofler
proof through any cxpert witness in support of class certification, plaintiffs shall submit
to Defendants an affidavit and report in compliance with F.R.C.P. 26(a)(2) for cach such
class certification expert.

21. G.E. and the Phammacia Defendants shall have uniil January 15, 2009, 10
depose the cxpent witnesses identificd by the named Plaintiffs on October 17, 2008,
pursuant to Paragraphs 15 — 18 above.

22 By January 30, 2009, the Delendants may serve reports of experts or
other witnesses to rebut the opinions and conclusions contained in the Planti ffs'
Paragraph 15, 16, 17 and 18 submissions. Reports of opinion wimesscs, if any, disclosed

by Defendants pursuant to this Paragraph shal) be prepared in compliance with F.R.C.P.



7870672008 1881 dX 0B 4800 F6-vm-ATP  HISEUMREATES  Filed 06/09/08 Page 6of 8 @011/012

26(a)(2).

23, By January 30, 2009, G.E. and the Phannacia Defendants shall identify
wilh specificity all fact witnesses upon whose testimony (Whether as a live witness or via
affidavit) they intend to rely in opposition to class cedification. By January 30, 2009, if
Defendants intend 10 offer proof through any expert witness in opposition to class
certification, Defendants shatl submit 1o PlaintifTs an affidavit and report in compliance
with FR.C.P. 26(a)(2) for each such class cerlificalion expert,

24.  Between January 30, 2009 — April 30, 2009, PlaintifTs may depose any
wilness disclosed by Defendants pursuant to Paragraphs 22 and 23 of this Order.

25, Due to the nature of this casc, the Pariies arc excmpted from compliance
with the ten deposition limit of F.R.C.P. 30(a)(2)(A). The Partics shall cooperatc in
miaking themscelves, fact witnesses, experts and other deponcats under their control
available for deposition and other discovery.

26. By May 15, 2009, Plaintilfs shall filc all submissions in support of class
cerlification including a motion for class cenification and a memorandum of law in
support and any verified evidence they wish to submit in support of class certification.
By July 14, 2009, G.E. and the Pharmacia Defendants shall serve their Suggcstions in
Opposition to Plainti(Ts’ Motion for Class Certification. By August 14, 2009, (he
Plaintiffs shall scrve their Replies in Support of their Motions,

27. By May 15, 2009, G.E. and/or he Pharmmacia Defendants may challenge the
sufficiency of the Plaintiffs’ submissions required by Paragraphs 15, 16, 17 and 18 of this
Order including the opinions and conclusions of any cxpert wilness, by filing Daubert

motions and/or motions for summary judgment, consistent with Rule 56(b) of the Federal
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Rules of Civil Procedure, seeking the dismissal of the claims of any Plaintiff that G.E. or
the Pharmacia Defendants contend has faled 1o demonstrate a prima facie claim for
personal injury, medical monitoring and/or property/stigma damage. By July 14, 2009,
Plaintiffs shall respond in compliance with the Federal Rules of Civil Procedure,
mcluding Rule 56. By August 14, 2009, the Defendants shall serve their Replics in
Support of their Motions.

28.  Following the conclusion of the above proceedings, the Court will
schedule a status conference to discuss and develop with the parties a plan for appropriate
coordination of the resolution of the pending Daubert/Summary Judgment Motions and
class certification issues remaining in the case, including whether 1o schedule oral
argument on the Daubert/Summary Judgment motions and/or whether and when to
schedule a class certilicalion heanng. The discovery and disposilive motion cut off date
for all etHer aspects of the casc 1s November 2, 2009.

29.  The Partics retain all rights and dutics itposcd by the Federal Rules of

Civil Procedure and (he Federal Rules of Cvidence, except as expressly modified herein.

I'T IS SO ORDERE

HON. ANDREW J. PECK |

' _United States Magistrate Jud. ¢
HON. NI JQEW’- PECK  Southern District of New Vork
Linited Blates Magistrate Judge

[;ulc: CD /‘(/HY } CWJ
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