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SECTION: J

PRE-TRIAL ORDER NO. 57

[Establishing A Protocol For Disclosures Clarifying
The Basis For the B3 Claims Against the Clean-Up
Responder Defendants]

CARL J. BARBIER, United States District Judge

*1 The Court has previously indicated that the Clean-Up
Responder Defendants' are entitled to derivative
immunity under the Clean Water Act for the actions that
are the subject of the First Amended Master Complaint in
Accordance with Pretrial Order No. 11 Section II1.B(3)
(“Amended B3 Master Complaint”) (Rec. Doc. 1812) if
they performed these actions pursuant to the
authorization, direction, and ultimate control of the
federal government. Accordingly, the purpose of this
Order is to establish a protocol for specific disclosures
clarifying the basis for the “B3”” claims asserted against
the Clean-Up Responder Defendants in this multidistrict
litigation. Plaintiffs who believe they have specific
evidence that any Clean-Up Responder Defendant(s)
failed to act pursuant to the authority and direction of the
federal government in conducting oil remediation and
clean-up response operations (“clean-up”), and in so
doing, caused, in whole or in part, their “B3” injuries
and/or damages, are subject to this Order.

At this juncture, this Order is only directed to those
plaintiffs who properly opted out of the Medical Benefits
Class Action Settlement (“Medical Benefits Settlement”
or “Settlement”) approved by this Court (Rec. Docs.
8217, 8218) or are not members of the Medical Benefits
Settlement Class, and who are pursuing B3 claims against
any Clean-Up Responder Defendant(s) arising out of the
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clean-up, whether by joinder in the Amended B3 Master
Complaint, individual complaint, or otherwise, and who
believe they have the specific evidence described above.
This Order does not concern, and has no effect on, any
pending or contemplated B3 claims brought against any
other parties, including but not limited to BP Exploration
& Production Inc. and BP America Production Company
(collectively, “BP”). This Order also does not concern any
B3 claims that have been brought against Nalco,” which
has been dismissed from this litigation.

Claimants are ordered to serve any sworn statement and
supporting information pursuant to this Order on both
Liaison Counsel for the Clean-Up Responder Defendants
and Plaintiffs’ Liaison Counsel on or before September
22, 2014. Service can be made via United States mail at
the following addresses:

Defense Liaison Counsel
Attention: Michael J. Lyle, Esq.
Quinn Emanuel Urquhart & Sullivan, LLP
777 6th Street NW, 11th Floor
Washington, D.C. 20001

*2

Plaintiffs” Co-Liaison Counsel
MDL 2179 Steering Committee
The Exchange Centre, Suite 2000
935 Gravier Street

New Orleans, LA 70112

Claimants represented by Counsel may additionally or
alternatively serve the sworn statements and any
supporting information upon Plaintiffs’ Liaison Counsel
and Defense Liaison Counsel for the Clean-Up Responder
Defendants via File & ServeXpress (“F&S”).

No statement or supporting information will be
accepted at the New Orleans Federal Courthouse.
Claimants must serve all submissions upon Liaison
Counsel at the above addresses and/or via F&S.

I. Factual and Procedural History

On May 18, 2012, the Clean-Up Responder Defendants
filed individual motions for summary judgment on
derivative immunity and preemption grounds, seeking
dismissal with prejudice of all remaining claims asserted
against them in the Amended B3 Master Complaint. (Rec.
Docs. 6536, 6538, 6546, 6547, 6551, 6553, 6557, 6559,

6597). The Clean-Up Responder Defendants argued, inter
alia, that they are entitled to derivative immunity because
they performed their actions in responding to the
DEEPWATER HORIZON oil spill pursuant to the
authorization, direction, and ultimate control of the
federal government. These motions were filed after
targeted discovery was undertaken in accordance with the
Court’s “Schedule for Limited B3 Discovery” (Rec. Doc.
5000), during which the Clean-Up Responder Defendants
served and responded to written discovery, produced
thousands of documents, and entered into joint
stipulations of fact with the United States of America.

On June 18, 2012, the Plaintiffs’ Steering Committee
(“PSC”) filed an Omnibus Opposition to the Clean-Up
Responder Defendants’ Summary Judgment Motions.
(Rec. Doc. 6696). The PSC argued, inter alia, that the
Clean-Up Responder Defendants are not entitled to
derivative immunity because it is disputable whether they
complied with the federal government’s instructions
during the clean-up. The Clean-Up Responder
Defendants’ reply briefing argued, inter alia, that the
PSC’s Omnibus Opposition and supporting affidavits and
declarations failed to raise a genuine issue of fact material
to the Clean-Up Responder Defendants’ entitlement to
derivative immunity. (Rec. Docs. 6842, 6843, 6845, 6849,
6852, 6854, 6859, 6878, 6897).

On January 11, 2013, the Court granted final approval of
the Medical Benefits Settlement, which resolved personal
injury and/or medical monitoring claims of certain clean-
up workers and residents of particular geographical
boundaries in the Gulf of Mexico related to their exposure
to oil and/or dispersants arising from the DEEPWATER
HORIZON incident and subsequent response efforts.
(Rec. Docs. 8217, 8218). All of the Clean-Up Responder
Defendants are released parties under the Settlement.
(Rec. Doc. 6427-8). The Court’s Order and Judgment
approving the Settlement provided that potential class
members could elect to be excluded from the Medical
Benefits Settlement Class under procedures set forth in
Paragraph 29 of the Preliminary Approval Order (Rec.
Doc. 6419), as amended by the Court’s Order extending
the opt-out deadline to November 1, 2012. (Rec. Doc.
7176). On November 21, 2012, the parties to the
Settlement submitted a Declaration from the Settlement’s
Administrator indicating that over 1,600 properly-
submitted opt-out requests had been received by potential
class members (“opt-out plaintiffs”). (Rec. Doc. 7989-1).
Many of these opt-out plaintiffs had also filed short forms
joining the Amended B3 Master Complaint pursuant to
Pretrial Orders 20, 24, and 25. (Rec. Docs. 904, 982, 983).
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Unlike those class members participating in the
Settlement, opt-out plaintiffs retain the right to proceed
with their personal injury and/or medical monitoring
claims against the Clean-Up Responder Defendants.

*3 At the June 27, 2013 Status Conference, the Court
noted that the Clean-Up Responder Defendants would be
entitled to derivative immunity if they acted pursuant to
the direction of the federal government during the clean-
up. However, the Court indicated that some of the
plaintiffs alleging exposure-based claims pursuant to the
Amended B3 Master Complaint (“B3 Claimants”) may
have evidence that the Clean-Up Responder Defendants
acted beyond the authority conferred by the federal
government, or outside of this authority, in various ways
during these clean-up response operations. In addition, the
Court noted that B3 Claimants with such evidence may
also be able to produce evidence regarding (1) the clean-
up work they performed on a specific date at a specific
location, (2) the name of their employer, and (3) the
specific circumstances and the parties involved in any
exposure they sustained to dispersants/chemicals.
Accordingly, the Court instructed the parties to develop a
protocol akin to a Lone Pine Order whereby the B3
Claimants would provide evidence to support their claims,
ultimately permitting the Court to rule on the Clean-Up
Responder Defendants’ pending summary judgment
motions.

On August 2, 2013, the Court provided the Clean-Up
Responder Defendants with access to unredacted, current
Medical Benefits Settlement opt-out information to
facilitate the development of the aforementioned protocol.
(Rec. Doc. 10920).

II. The Protocol

The United States Court of Appeals for the Fifth Circuit
has looked favorably upon Lone Pine Case Management
Orders, noting their import in mass tort litigation
involving complex issues and the potential for significant,
onerous discovery involving numerous plaintiffs.

Acuna v. Brown & Root Inc., 200 F.3d 335, 340 (5th

Cir. 2000); see also, e.g., In re Vioxx Products
Liability Litigation, 557 F.Supp.2d 741, 743-45 (E.D. La.
2008) (highlighting the value of Lone Pine Orders and
requiring Plaintiffs to provide “some kind of evidence to
support their claim[s]”). The Lone Pine-type protocol

articulated below will assist the Court to streamline the
remaining B3 claims, rule on the Clean-Up Responder
Defendants’ pending summary judgment motions, and
facilitate the administration of this MDL and the
prosecution of the coordinated actions herein.

At the suggestion and stipulation of Plaintiffs, by and
through Plaintiffs’ Liaison Counsel and the PSC, and of
Clean-Up Responder Defendants, by and through Defense
Liaison Counsel,

IT IS ORDERED that:

On or before September 22, 2014, each B3 Claimant or
other Plaintiff (collectively “Claimant”) who (1) has
properly opted out of the Medical Benefits Settlement or
is not a member of the Medical Benefits Settlement Class,
(2) desires to pursue a claim against any Clean-Up
Responder Defendant(s) arising out of the clean-up,
including personal injury and/or medical monitoring
claims alleging exposure to oil, dispersants, chemicals,
and/or toxic substances used during the clean-up, whether
by joinder in the Amended B3 Master Complaint,
individual complaint, or otherwise, and (3) has evidence
that any Clean-Up Responder Defendant(s) acted beyond
or outside of the authority conferred by the federal
government, must serve Liaison Counsel for the Clean-Up
Responder Defendants and Plaintiffs’ Liaison Counsel
with a sworn statement in the form reflected in Exhibit A
which sets forth the information listed in paragraphs 1
through 5 below. Individuals satisfying the first two of
these criteria, but who do not have any specific evidence
as described in the third, need not submit such a
statement.

1. If Claimant served as a clean-up worker,* his or
her employment information during the clean-up,
specifically:

a. Claimant’s employer(s);

b. Claimant’s supervisor(s) at employer(s)
identified in paragraph 1(a);

c. A description of the work Claimant performed
for employer(s) identified in paragraph 1(a);

d. The date(s), time(s), and location(s) Claimant
performed the work described in paragraph 1(c);

and

e. Any person(s) or entity(s) other than Claimant’s



For Educational Use Only

employer who oversaw, supervised, or managed
his or her work described in paragraph 1(c).

2. A specific explanation of the circumstances of
alleged exposure to oil, dispersants, chemicals,
and/or toxic substances during the clean-up,
including the pathway of exposure (e.g., ingestion,
inhalation, dermal contact, etc.), the date(s), time(s),
and location(s) of exposure, the duration of
exposure, and the Clean-Up Responder Defendant(s)
alleged to be responsible for the exposure;

*4 3. A specific description of the alleged injury,
illness, or medical condition sustained as a result of
exposure to oil, dispersants, chemicals, and/or toxic
substances during the clean-up;

4. With respect to each Clean-Up Responder
Defendant alleged to be responsible for the exposure
identified above in paragraph 2, state as to each
Clean-Up Responder Defendant separately a detailed
description of:

a. The basis for Claimant’s identification, such as
a description or name of the vessel(s), aircraft, or
individual(s) involved, or other evidence
identifying the specific Clean-Up Responder
Defendant;

b. The act(s) or omission(s) that caused Claimant’s
alleged injury, illness, or medical condition;

c. The date(s), time(s), and location(s) in which
the act(s) or omission(s) described in paragraph
4(b) occurred and the circumstances under which
the act(s) or omissions(s) arose; and

d. How the act(s) or omission(s) described in
paragraph 4(b) caused Claimant’s injury, illness,
or medical condition.

5. For each Clean-Up Responder Defendant
identified above in paragraphs 2 and 4, state whether
the alleged act(s) or omission(s) identified above in
paragraph 4(b) violated, exceeded, or was/were
undertaken without any instruction(s) or order(s)
issued by the United States Coast Guard or any other
federal governmental agency in connection with the
clean-up and led to Claimant’s alleged injury, illness,
or medical condition. Further, Claimant shall specify
the following:

a. With respect to each such alleged act or
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omission that allegedly violated or exceeded the
government’s instruction(s) or order(s):

i. The specific instruction(s) or order(s) issued by
the United States Coast Guard or any other federal
government agency in connection with the clean-
up which Claimant contends was/were violated or
exceeded, including without limitation any
instruction(s) or order(s) relating to the application
of dispersant, in situ burning of oil, laying of
boom, skimming of oil, decontamination efforts,
and onshore/beach clean-up operations, as well as
the following with respect to each such instruction
or order:

1. The name(s) of the Clean-Up Responder
Defendant(s) who received this instruction or
order;

2. The name(s) of the federal government
agency(s) that issued this instruction or order, and,
for each agency, the name(s) and title(s) of the
government agent(s) or official(s) that gave the
instruction or order;

3. The date(s) and time(s) this instruction or order
was issued and manner (e.g., written, oral, etc.) in
which this instruction or order was relayed;

4. The basis for Claimant’s knowledge that the
alleged act or omission violated or exceeded the
instruction(s) or order(s) identified in paragraph
5(a)(i); and

5. Claimant’s specific evidence that the alleged act
or omission violated or exceeded the instruction(s)
or order(s) identified in paragraph 5(a)(i).

b. With respect to each such alleged act or
omission that Claimant contends was undertaken
without any federal government instruction(s) or
order(s):

i. The basis for Claimant’s knowledge that the
alleged act or omission was undertaken without
any federal government instruction(s) or order(s);
and

ii. Claimant’s specific evidence that the alleged act
or omission was undertaken without any federal
government instruction(s) or order(s).
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*5 Any claim brought against any Clean-Up Responder
Defendants(s) by a Claimant who satisfies the three
criteria listed on page 6 of this Order but fails to comply
with this Order is subject to dismissal. Any action(s) or
claim(s) brought against any other parties, including BP,
as well as all rights and defenses related thereto, remain(s)
unaffected by this Order, regardless of whether a sworn
statement is submitted.

Claimants should be aware that compliance with this
Order does not automatically make them eligible to
receive compensation for their damages. Rather,
Claimants who comply with this Order are subject to
further proceedings in this Court.

By November 14, 2014, the PSC and Defense Liaison
Counsel shall provide to the Court a list of all Claimants
who did not comply with this Order and whose claims
against any Clean-Up Responder Defendants are therefore
subject to dismissal. For all other Claimants, the Court
will discuss procedures for addressing their claims at a
hearing to be set by further Order of the Court.

Following the issuance of this Order, all counsel of record
should receive a copy via F&S pursuant to Pretrial Order
No. 12. (Rec. Doc. 600). This Order will also be posted
on the Court’s website,
http://www.laed.uscourts.gov/OilSpill/OilSpill.htm, along
with the accompanying notice. Defense Liaison Counsel
shall mail this order and the accompanying notice to all
plaintiffs who purportedly opted out of the Medical
Benefits Settlement and are not represented by counsel, as
identified in the exhibits to the Joint Filing of the
Declaration of Matthew Garretson (Rec. Doc. 7989),
unredacted copies of which were provided to the Clean-
Up Responder Defendants following the Court’s August
2, 2013 Order. (Rec. Doc. 10920). The PSC and Defense
Liaison Counsel shall also commission Epiq Systems, Inc.
to mail this Order and the above-mentioned
accompanying notice to all plaintiffs that identified
themselves as a B3 plaintiff in their Direct Filing Short
Form and/or Plaintiff Profile Form filed pursuant to
Pretrial Orders 24 and 25 (Rec. Docs. 982, 983). Finally,
to the extent practicable, the PSC shall email a copy of
this Order to known counsel of record for Plaintiffs who
joined in the Amended B3 Master Complaint, filed an

individual action against any Clean-Up Responder
Defendant(s), and/or opted out of the Medical Benefits
Settlement and may therefore be subject to this Order.
This procedure is deemed sufficient to satisfy notice
requirements for all Claimants with “B3” claims.

EXHIBIT A

1 rer; OF SpiY by the OF Rig “Oirepweater Horkzon™ in the Guy of Mexico, on Al 20, 2010
Gl Acticn No. 10-MD-2179-C8-5S

FORM FOR DISCLOSURES CLARIFYING THE BASIS FOR BS CLAMWS
AGAINST THE CLEAN-UP BESPONDER DEFENDANTS

Last Name First Kame Mddle Name/ Naiden Suftix
Fhone Number E-Mail Addrens

Addews City / State | 2ip

Attomey Marme and Fim Attormey

Please indicate your status with respect to the Medical Benefits Ouss Action Settlemnent Aggeoved by the Court
ke Docs. 8217, 8214):

O Progerly opted out of the Medical Benefits Chrss Action Settiement

O Nota member of the Medical Benefits Settlerment Clss

0 Other:
Yo ate peruiing 4 claim agairat at kast one Clean-Up Remponder Defredant by wary of (st ot that spen:

O Joinder in the Amended B3 Mastey Complaint (Rec. Doc. 1812)

D indradeat Action, Cane No.

0 Other:
¥ you Sled & shart-fiorm joering in the Amesded B3 Mavier Complaint, which bax did you check that applied to
you and your claimi|s)?

D01 Bost captain or crew irvehsed is the Vessels of Opportunity program.

02 Worker imvuhed in deconaminating vesseh that came into cortact with of and/'or chermical dapersants.

D1 Veswl captain or crew who was not imecived in the Vesusk of Opgartunity program bt who were
esposed %0 haemful chemicals, odors and emissions during post-explosion clean-up acthities,

D& Oeanup morker or beach personned arecbved in Chean up actiities along shordises and nlercoustad and
nitertidd rones.

0% Peudert who fees or works In clow procmity to cosstal wasers.

06 Other:

The Casn Uz Nesponder Defend arts are: O'Brien's Nespomue Managereens, LLC. Hormarly known s O
Managemere, |, Natony Responte Compartion, Marne Spil Response Comporamion, Dynanic Aviation (
Arcine Seppart, Inc., Arboma Support Interations, nc. mergancy Serdces, L, Intemasona Ax
Lynden, Inc, Lane fadason, Inc, Tiger Rermas, Lid., The Madern Group. L., and The Maderm Group GPSURL Ine
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1. Myou served s 3 clean-up worker,” pleass sat forth your employment nformation during e clean-up,

specifically:

A, Your emploperish,

b Your sup ) ot o} erntif h a);

© A of the work you perfo foe e n paragragh 1ia);

d  The daseis|, timefs) the work in paragraph 1ick and

e Ay i) ther than your ermployer wh 1wod, d your work
described in parageaph 1(c).

¥ you need maere spece o detaV pour response, pease use the ofdoom poges ot the end af this form or
atsach oo doioned poges f mecessary. Moke sre 10 Wibcode the Question yow sve costinuing [0 onsmer,

2. Flease set forth 3 speciic explanation of the circumstances of your dlleged exposure 1o ol dispersants,

chemicals, andfor toak during nduding the pathwary of expoure g, ingestion,
inhwlation, dermal contect, etc ), the date(s], times), and k 1 the duration of.
and the Clean-Up Beged to Be responsbie for the expossre.

I you need mare space 10 detaV pour respavise, Nease use the oATHOsN L0ges 0F the eod of this form or
attach odditioney poges §f mcessary. Moke sure 00 MAOTE the QUESLT Fou O LONENNAY [0 Ardwer.

]

The term “claan<p worker™ snal hass the sume masning s n Benafits O

Ageorent PRec. Ooc 64272 o0 3322, 25)

5 P set forth » wpeci fic decnption of the almged ingury, flses, or medical condition you wtsined o s
rewsht of allegad esposure 8o oll, dipersants, chamical, and/or Scudc substances daring the clean-sp.
1 you need mave Spoce [0 defoV pour espanse, gleose wse the aultional papes ot the end of this farm or
otoch ofdtony goges f avcessary. Make sure [0 indfeote e 9ushion pow ane centinunng 1o srowey.

WESTLAW © 2019 Thomson Reuters. No claim to original U.S. Government Works.
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4. With resgect 1o mach Clean-Up alwged 1o be for the aleged expoum
identifed above in paragraph 2, please state sepasately 35 10 each Oean-Up Respond er Defendant a detaded
description of:

4. The basis ke your fication, such & & descriy of name of the vessels), aircral, or
ndiidua iy imectved, or other madence idensifying the specific Clean-Up Beponder Defeadant;
B Theactis) or omisson|s) that caused your aleged ingury, Beess, or med ikl condition;
© The datefs], time{s]. and bocation(s] in wiich the actis) of omissionis) described in paragraph Sjt)
ccuwred, and
@ How the actiy} or omission|s) dewcribed in paragraph 4(b) caund your alleged Ingury, diness, or
medical condition,
o you need more SpOCe 10 JEtod yow A5000se, pleose se the SoAToN! poges ot the end of ths for o
atiach addtionel poges f Matw sare to indicoie the guerhion pov are continuing 1o ommwes

5. For machCloan-Lip & Defnck find aboww in paragraghs 2 and 4, state whether the aleged
actis| o Y fied above in pa
amlMMwwwmmwmmmwmwﬁ-‘mmwmmml
agency in conmection with the cean up and led to Ouirant's aleged ingry, iliness, o medical condition.

Further, Claimant shal specéy the fllomng:

& With respect to each sudh aleged act of omission that alegedly vidated o exceaded the
Rovertment's imstruction [s) of erder [s):

L The specic iratracton(s| or coder(s| isued by the United States Coast Guard or any other

fSoderal greemmaent agency I connection with $he clean-up which Clamant contencs

wmmummnmm:mmmmmmumm

relating Lo the pplication of dk feid, b
decontarmination efforts, and osahore/beach dean-up o wall ax the ok '3
with respect to each such instruction or order:
1. The names) of the Clean-Up s der Ded he recetved this
o order;
2. The namefs) of the fadernl g that lsued this o

order, and, Yor exch agency, the same(s] ard tithe(s) of the government agent(s| or
ofScals] that gave the insyucson of order;

3. The date(s] ard time(s] this imtrection o order wes awsed and masner (eg,
weitten, orad, et ) In which this Instrection or order was relyped;

4, mebublu('hllnl’s Anowiadge that Ihealqedutummm o

of order(s) id n h SGallil and
5 a.—-rup*muumumuu—u»muuww
order(s} paragragh %al ()
b. mmx»mmm 550N th 5 vith
any federal groemment inatruction|s) or crderfs):
& The bass for Calreant’s knowledge that the allaged act or without

any federal gowersment instrection(s] or oeder(s); and
B Chimant’s specific evidence that the alleged act of onission waes usdertaben withost any
fSoderal govemment nstraction|s) or crder|s).
1f you need mane space 30 detal your mespasse, pleose ure the oddnionel poges o¢ the end af this farm ar
ormoch odditional poges f necessory. Make sure [0 inaale e QUesTon you Ve COTIAGY [0 arswey.
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| state under penalty of perjury that the foregoing is true and correct. Executed on the following date at the
following location:

Date: __ 2014

Location (City and State):

Signature of Plaintiff (Plaintiff’s Attorney Cannot Sign on Plaintiff’s Behalf)

Print Name

All Citations

Not Reported in Fed. Supp., 2014 WL 12692765

Footnotes

1 O’Brien’s Response Management, L.L.C. (formerly known as O’Brien’s Response Management, Inc.), National Response

Corporation, Marine Spill Response Corporation, Dynamic Aviation Group, Inc., Airborne Support, Inc., Airborne Support
International, Inc., DRC Emergency Services, LLC, International Air Response, Inc., Lynden, Inc., Lane Aviation, Inc., Tiger
Rentals, Ltd., The Modern Group, Ltd., and The Modern Group GP-SUB, Inc.

2 The “B3” pleading bundle was defined by this Court in Pretrial Order No. 11 (Case Management Order No. 1) and clarified in
Pretrial Order No. 25. (Rec. Docs. 569, 983).

“Nalco” refers to Nalco Company, Nalco Holdings LLC, Nalco Finance Holdings LLC, and Nalco Holding Company.
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4 The term “clean-up worker” shall have the same meaning as that defined in the Medical Benefits Settlement Agreement. (Rec.
Doc. 6427-1 at 11-12, 25).
End of Document © 2019 Thomson Reuters. No claim to original U.S. Government Works.
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